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CPI NI ON AND ORDER

ERRATA
Pl ease make the foll ow ng pen and i nk changes to the subject
opi ni on and order.

Page I, line 4 should read
"the Tower Drive Bridge.® Indeed, we think it axiomatic

SAppel lant's contention that he is bl anel ess because the Coast
Guard's own evidence proves mathematically that the allusion could
not have occurred is without nerit. Wiile it is true that the
Coast Quard's evidence suggests that the vessel should have cl eared
the bridge by an inch or so, it incorporates the chief mt's
estimate, not known to appellant, that the vessel height just
before this incident was 116 8" or 9", and the conjecture that the
water level in the Fox River was the sane as in the area of Lake
M chigan for which the Corps of Engineers had figures on other
dates, that is, a level of plus 38 inches. Bridge clearance (120
ft.) mnus water level (38 in.) mnus vessel height (116 ft. 8 or
9 inches) equals one or two inches for vessel clearance. Since we
do not know whether these were the actual water level and the
actual vessel height, the Coast GGuard's evidence support no
concl usi on respecting the published clearance for the bridge. W
note, in this connection, that <consistent wth appellant's
specul ation at the hearing that sonmeone may have used the boom and
not returned it to its prior position, it is suggested on brief,
that "the information given to appellant regarding use and
adj ustment of the boons after passing through the Well and Cana
was wong." W find no support in the record for this suggestion.
On the contrary, it would appear that appellant neither solicited
nor received any information concerning the boons after he assuned
navi gational responsibilities.




t hat "

Page 7, paragraph 2, line 6 should read "essentially was an
issue of law. In other words, we"
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The appellant, by counsel, challenges an August 14, 1984
decision of the Vice Commandant (Appeal No. 2368) affirmng a
suspension (two nonths outright and three nonths on twel ve nonths'
probation) of his nerchant mariner's license (No. 514802) as
ordered by Adm nistrative Law Judge Rosemary A. Denson on March 16,
1984 followng an evidentiary hearing conpleted on August 25,
1983.! The law judge had sustained a charge of negligence on
finding priced a specification alleging that appellant, while
serving as pilot aboard the MV PASSAT on August 17, 1983,
negligently had failed to insure that there was adequate verti cal
clearance for the vessel to pass beneath the Tower Drive Bridge
over the Fox River at Green Bay, Wsconsin. As a result of that
failure, the specification asserts, one of the vessel's cargo hatch
boons struck the bridge.? On appeal to the Board, appellant
contends that the Vice Conmandant's decision contains factual and
| egal errors that require reversal of the suspension order. As we
find, for the reasons discussed below, no nerit in appellant's
contentions, his appeal wll be denied.

The facts of this incident are set forth at length in the | aw
judge's and the Vice Commandant's decisions and wll not be
repeated extensively here. Appel lant began directing the
navigation of the last leg of the vessel's Rotterdam The
Net herl ands, to Green Bay, Wsconsin, voyage about two days before

1Copi es of the decisions of the vice Commandant (acting by
del egation) and the | aw judge are attached.

2The record does not reflect whether the bridge sustained any
damage. However, the ship's #4 cargo hatch boom apparently was
dest royed.
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t he incident, when he boarded at Port Huron, Mchigan.® He appears
to have assuned that there would be adequate cl earance for passage
under the Tower Drive Bridge because the vessel had transmtted
successfully, a day or so before he joined the vessel, under at
| east one bridge in the Wll and Canal which he believed to be
| ower; specifically, 117 ft. at low water datum* He reasoned
therefore that the highest point on the vessel could be no nore
than 117 ft. and that if he added a safety factor for high water of
two and one half feet to that height the vessel still would be able
to pass beneath the Tower Drive Bridge which he believed had a 120
ft. clearance at | ow water datum The evi dence suggests strongly,
however, that the water level in the Fox River on the date in issue
was nore than 3 ft. above |low water datum® In any event, although
the cargo hatch boons on the forward half of the vessel did clear
the bottom of the bridge, the No. 4 boom apparently only a few
inches too high, hit the bridge, crunpled, and fell.

The | aw judge found that appellant had failed to rebut the
presunption of negligence that ari ses when a noving vessel strikes
a fixed object.® She found also that appellant was negligent
because he made no effort to ascertain the height of the highest
point on the vessel and the |evel of the water above |ow water
dat um W find no error in the law judge's conclusions and no
merit in appellant's challenges to them

Many of appellant's contentions on this appeal appear to

SThe MV PASSAT is a 491 ft. Panamanian flag cargo vessel. It
was proceeding to Green Bay to take on cargo.

“The Well and Canal is located in Canada near Ni agara Falls,
New York. It is crossed by 12 bridges and, according to the 1983
Coast Pilot, the lowest of these Ilimts overhead clearance to 120
ft. and the maxi num perm ssi bl e mast hei ght for vessels transudi ng
the canal is 116-1/2 ft.

The U.S. Arny Corps of Engineers reported the water level in
adj oi ning Lake M chigan to be plus 38 inches on August 5, 1983 and
had projected it to be the sane hei ght on August 20. See |.Q Exh.
2. Gauges along the river permt ship traffic to ascertain the
actual water level as it fluctuates.

The Board has on nunerous occasions upheld such an
application of this admralty |aw presunption. See, e.g.,
Commandant v. Pierce, NISB Order EM 81 (1981) and Commandant v.
Tingley, NTSB Order EM86 (1981), aff'd 688 F.2d 848 (9th GCr.
1982). These cases al so establish that proof of such an allison is
prinma facie evidence of negligence. It follows that the |aw judge
did not, as appellant maintains, err by denying his notion to
dism ss at the conclusion of the Coast Cuard's case.

-4-



reflect a belief that the Coast Guard was obligated to prove why
the vessel hit the Tower Drive Bridge or, at |east, to prove that
the bridge's clearance height was in fact 120 ft. W perceive no
basis for concluding that the Coast Guard had such an obligation.’
Rat her, the Coast Quard essentially net its burden of proof by
establishing the facts of the allusion and appellant's

responsibility for the vessel's navigation. It was thereafter
i ncunbent on the appellant to overconme the presunption that his
managenent of the vessel's navigation had been deficient. e

concur in the Vice Commmandant's view that he failed to do so.

Appel  ant argues that it was reasonable for himto assune that
the vessel would clear the Tower Drive Bridge because it had
cl eared what he believed to be a | ower bridge on the Wl land Canal .
Thi s assunption was not, in our judgenent, reasonable. Apart from
the fact that appellant's assunption appears to have been based in
part on a msconception as to the clearance of the | owest bridge on
the Wlland Canal, i.e., that it was 117 ft. rather than 120 ft.,
it presunes that the water |evel beneath the Tower Drive Bridge,
several days later and several hundred mles away, would be roughly
the sanme and that the vessel height would remain constant
notw thstanding trim and draft changes due to fuel and water
consunption. Since, however, both of these factors are subject to
fluctuations that could be significant where the adequacy of
clearance is at issue, appellant's reliance on the safe transit
through the canal alone does not inpress us as a prudent
navi gati onal judgenent.? On the contrary, it appears that
appel l ant navigated the vessel on the basis of wunverified and
guesti onabl e assunpti ons concerning water |evels and vessel height
he could have checked easily to avoid any risk of damage to the
vessel or the bridge. |In these circunstances, the presunption f
negligence arising from the fact of the allusion with a fixed
obj ect was not rebutted.

W agree also with the Vice Commandant's conclusion that
appellant acted negligently in failing to ascertain the actua
water level in the Fox R ver and the precise height of the vessel

" Appellant was of course free to present evidence that the
cl earance was sonething |l ess than 120 ft. and that he had relied on
the published figure to his detrinent. He advanced no such
evi dence.

8 W also point out that the water level in the canal is
controlled to sone extent by |ocks. The record before us does not
reveal the water level in the section of the canal over which the
| onest bridge crosses. Appellant's testinony suggests he believed
that the level was 2 ft. above |low water datum The basis for that
belief is not evident fromthe record.
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bef ore proceedi ng under the Tower Drive Bridge.® |ndeed, we think
it axiomatic that a pilot nust possess or obtain accurate and
up-to-date information on all matters that may affect his ability
to navigate a vessel safely through a waterway. Appellant did not
undertake to informhinself on such matters in this instance, and
the vessel sustained foreseeable damage that could have been
averted had he done so. W believe that such conduct falls bel ow
m ni mum st andards of care under both the traditional and the Coast
Guard definitions of negligence.?

Appel lant's view that the Coast CGuard did not establish an act
of negligence under its regulations because it did not produce
other pilots to testify as to how they would have acted in the
instant situation is m staken. Whil e such testinony mght be
desirabl e, even necessary, in other contexts, we think the question
of negligence in this proceeding essentially was an issue of |aw
In other words, we do not think the Coast CGuard's case was fl awed
because it did not produce testinonial proof that navigating a

SAppel lant's contention that he is bl anel ess because the Coast
Guard's own evidence proves mathematically that the allusion could
not have occurred is without nerit. Wile it is true that the Coast
Guard' s evidence suggests that the vessel should have cl eared the
bridge by an inch or so, it incorporates the chief nmate's esti nate,
not known to appellant, that the vessel height just before this
i ncident was 116" 8" or 9", and the conjecture that the water | evel
in the Fox River was the sane as in the area of Lake M chigan for
whi ch the Corps of Engineers had figures on other dates, that is,
a level of plus 38 inches. Bridge clearance (120 ft.) m nus water
level (38 in.) mnus vessel height (116 ft. 8 or 9 inches) equals
one or two inches for vessel clearance. Since we do not know
whet her these were the actual water |evel and the actual vesse
height, the Coast Guard's evidence supports no conclusion
respecting the published clearance for the bridge. W note, in
this connection, that consistent with appellant's specul ation at
t he hearing that sonmeone nmay have used the boom and not returned it

to its prior position, it is suggested on brief that "the
i nformation given to appellant regardi ng use and adjustnment of the
boons after passing through the Welland Canal was wong." W find

no support in the record for this suggestion. On the contrary, it
woul d appear that appellant neither solicited nor received any
informati on concerning the boons after he assunmed navigationa
responsibilities.

1046 CFR 5.05-20(2) defines negligence as "the conmm ssion of
an act which a reasonably prudent person of the sane station, under
t he sane circunstances, would not commt, or the failure to perform
an act which a reasonabl e prudent person of the sane station, under
t he sanme circunstances, would not fail to perform"™ W do not see
any significant difference between this definition and the
"reasonabl e man" standard i nposed at common | aw.
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vessel under a bridge w thout foreknowl edge that it would transit
safely is inprudent.

ACCORDI NGY, IT I S ORDERED THAT:
1. Appellant's appeal is denied, and

2. The decision of the Vice Comuandant affirmng the
suspensi on ordered by the law judge is affirned.

BURNETT, Chairman, GOLDVAN, Vice Chairman and BURSLEY, Menber
of the Board, concurred in the above opi nion and order.



